The hearing on the merits did not resume as anticipated.  Initially,
the delay was because of the Secretary's request for disciplinary pro-
ceedings against Weber. After that matter was concluded, Minerals filed
in September 1981 the motion for sanctions that is the primary subject
of this review.  That motion was transferred to then Judge Boltz because
of the possibility that Judge Carlson might be called as a witness.  The
hearing on the sanctions motion covered four days (November 9-12, 1981),
and Judge Boltz issued his order denying sanctions on April 7, 1982. _5/

In his decision denying Minerals' motion for sanctions, Judge Boltz
found that Inspector Thompson had not coerced Baird's written statement
and that Inspectors Thompson and Wolford had not acted improperly by
serving the subpoenas and by entering the mine property with Baird in
order to obtain the subpoenaed documents. The judge also determined
that there was no impropriety on the part of counsel for the Secretary
in conducting an independent investigation of the falsification allega-
tions without notifying Minerals' counsel, In examining the subpoenaed
documents that Minerals had designated as irrelevant, and in retaining
and refusing to return the daily reminder diaries of Minerals' employees.
The judge concluded that he found "nothing in the conduct of counsel for
the Secretary or in the conduct of Inspectors Thompson and Wolford that
was improper In the circumstances of this case." Slip op. 8.

Subsequently, on September 15, 1982, following negotiations between
the parties, a joint motion for decision on the merits based on the
existing record was filed with Judge Carlson.  The judge issued his
decision on the merits on April 6, 1983.  In finding a violation, Judge
Carlson did not utilize the record from the hearing before Judge Boltz
on sanctions.  Judge Carlson indicated that he was "not prepared to hold
whether or not the drawings were 'falsified'," because "such a holding
[was] not necessary to reach a proper decision on the merits of the
case." 5 FMSHRC at 676. The judge stated:

I did find Baird an earnest and believable witness
with no discernible motive for dissembling.  At
the very best, the process by which the final set
of drawings came about betrays a subjectivity, a
flexibility, which robs them of any weight favor-
able to Minerals.  Beyond that, even If the modified
drawings were accepted as accurate, they would not
persuade me of the absence of violation.

_Id_.  Finding that other evidence Independently supported a finding of
violation, the judge concluded that Minerals had violated section 55.3-5
and that the imminent danger order had been issued appropriately.

5j  Minerals petitioned the Commission for discretionary review of
Judge Boltz's order denying Its motion for sanctions.  The Commission,
treating Minerals' petition as one for interlocutory review, denied the
request without prejudice to renew after final disposition of the case
by Judge Carlson.
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